Birmingham City Council
Pavement Licensing Policy

Effective: May 2024
Version 5.5 (as amended Spring 2024)
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1. Introduction

On 25 June 2020, as part of the Covid-19 Pandemic response, the Government
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A licence permits the business to use furniture placed on the highway to sell or serve food
or drink and/or allow it to be used by people for consumption of food or drink supplied from,
or in connection with the use of the premises.

2.3  Eligible Locations

Licences can only be granted in respect of highways listed in section 115A(1) Highways Act
1980.

Generally, these are footpaths restricted to pedestrians or are roads and places to which
vehicle access is restricted or prohibited. Highways maintained by Network Rail or over the
Crown land are exempt (so a licence cannot be granted).

If an application would also require additional permissions, such as a Temporary
Traffic Regulation Order, these permissions MUST be sought separately.

Where the criteria for a Pavement Licence have been met i.e. relevant premises,
relevant use, a licence must be applied for. (see Part 5 — Enforcement)

2.4 Type of furniture permitted

The furniture which may be used is:

I counters or stalls for selling or serving food or drink;

{ tables, counters or shelves on which food or drink can be placed;
f chairs, benches or other forms of seating; and
1

umbrellas, barriers, heaters and other articles used in connection with the outdoor
consumption of food or drink.
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An application for a Pavement Licence must be made to the Council through the website,
and the following will be required to be submitted with the application:

1l
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3.3 Consultation

Applications are consulted upon for fourteen days, starting the day after the day on which a
valid application was made to the Council.

The Council will publish details of the application on its website at
www.birmingham.gov.uk/pavementcafe

To ensure that there are no detrimental effects to the application the Council will consult
with:

=

Birmingham City Council Environmental Health Service (including
Pollution Control and Food and Safety Teams)

Birmingham City Council Planning Department

Birmingham City Council Waste Management Department

City Centre Operations Team and or Local Engineers (Highways) (where applicable)
Birmingham City Council Traffic Management Services

West Midlands Fire Service

West Midlands Police

The appropriate Local Ward Councillor(s)

Birmingham City Council Community Safety, Prevent and Resilience
such other persons as the Council considers appropriate

= A _—_a_a_a_9_9_2a._2=2

Members of the public and others listed above can contact the Council to make
representations.

The Council must consider representations received during the public consultation period
and consider these when determining the application. The period in which the licence must
be determined is fourteen days, commencing the day after the public consultation ends.

If the local authority does not make a determination by the end of the determination period,
the licence for which the application was made is deemed to be granted by the authority to
the applicant.

3.4  Site Notice

An applicant for a Pavement Licence must on the day the application is made, fix a notice
of the application to the premises so that the notice is readily visible to, and can be read
easily by, members of the public who are not on the premises. The notice must be
constructed and secured so that it remains in place until the end of the public consultation
period.

Evidence of the site notice requirement must be supplied to the Council.

The Site Notice must:

state that the application has been made and the date on which it was made;

state the statutory provisions under which the application is made;

state the address of the premises and name of the business;

describe the proposed use of the furniture;

indicate that representations relating to the application may be made to the Council
during the public consultation period and when that period comes to an end;

= = —a —a —_a
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f state the Council’'s website where the application and any accompanying material can
be viewed during the consultation period; (the application will be published on the next
working day)

{ state the address to which representations should be sent during the consultation period;
and

 the end date of the consultation (fourteen days starting the day after the application is
submitted to the authority).

A template Site Notice is shown as Appendix 1.

A Site Notice populated with the information supplied as part of the application will
be emailed to the applicant to print and display on receipt of the completed
application.

35 Site Assessment

The following matters will be used by the Council and consultees in considering the

suitability of the proposed application:

f public health and safety — for example, ensuring that uses conform with latest guidance
on social distancing and any reasonable crowd management measures needed as a
result of a licence being granted and businesses reopening;
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3.8 Licence Duration

If the Council determines an application before the end of the determination period (which
is 14 calendar days, beginning with the first day after the public consultation period,
excluding public holidays) they may can specify the duration of the licence, subject to a
minimum duration of 3 months.

The expectation from the Government is that local authorities will grant licences for 24
months or more unless there are good reasons for granting a licence for a shorter period
such as plans for future changes in use of road space.

As a consequence of the fee remaining at £100 for all applications, and given that this policy
review aims to preserve as much as possible from the previous policy, Birmingham City
Council will at the present time, grant licences for 12 months.

If a licence is deemed to be granted because the authority did not make a decision on an
application before the end of the determination period, then the licence will be valid for 2
years starting with the first day after the determination period.

There is no provision in the Act to transfer a Pavement Licence

3.9 Refusal of Applications

If the site is deemed unsuitable for a Pavement Licence, or if relevant representations are
made which cannot be mitigated by conditions then the application may be refused.

There is no statutory appeal process against decision to refuse an application.

4. Conditions

The Council’'s standard conditions are set out at Appendix 2. In some cases, extra measures
may be required. This will be determined when assessing any application, on a case by
case basis.

Where a local authority sets a local condition that covers the same matter as set out in
national published conditions, then the locally set condition takes precedence over the
national condition where there is reasonable justification to do so.

However, this is not the case for the statutory no-obstruction condition and smoke-free
condition which applies to all licences. These two national conditions are shown in Appendix
3.

There may be circumstances where the Pavement Licence may be suspended or revoked
to support a special event taking place (Condition 1 of the Licence). It will be the decision
of the Assistant Director in the City Operations Directorate to declare such an event.

5. Enforcement

The Council aims to work closely with other enforcement authorities to enforce the
provisions of all appropriate legislation. The case remains that an obstruction of the
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Highway is an offence under The Highways Act 1980 and will be dealt with by the Highways
Authority and/or the Police.

Obtaining a Licence does not confer the holder immunity in regard to other legislation that
may apply, e.g. Public Liability, Health & Safety at Work, Food Hygiene and Safety, Alcohol
and Entertainment Licensing, Equalities Act, Social distancing controls, and applicants must
ensure all such permissions, etc. are in place prior to applying.

If an application would also require additional permissions, such as a Temporary
Traffic Regulation Order, these permissions MUST be sought separately. There may
be additional costs for such permissions. Issuance of a Pavement Licence does NOT
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6. Review Procedures

This policy is intended as a temporary measure to allow for acceptance of applications whilst
a more extensive policy review is taken through the correct governance processes.

It is expected that this policy will be superseded at some point in Summer 2024 by an
updated policy.
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Appendix 1

Site Notice Template for display by an applicant for a Pavement Licence

[Section 1] of the Business and Planning Act 2020.

I/We: [applicant name]

do hereby give notice that on [date of application] [I/we] have applied to Birmingham City
Council for a ‘Pavement Licence’ at:

[premises address]

known as

[premises name]

The application is for:

Description: [e.g. tables and chairs for customers to eat food]

Purpose :
[e.g. Food and non-alcoholic beverages to take away]

Hours : [ hours as per application will be populated here]

Monday: [hours from:to ]
Tuesday: [hours from:to ]
Wednesday : [hours from:to ]
Thursday: [hours from:to ]
Friday: [hours from:to ]
Saturday : [hours from:to ]
Sunday : [hours from:to ]

Any person wishing to make representations to this application may do so by completing
the online feedback form: at https://pre.cms.birmingham.gov.uk/xfp/form/793 quoting ref
number [reference#]

by end of : [closing date]

The application and information submitted with it can be viewed on the Council’s website
at: www.birmingham.gov.uk/tbc

Dated [date]
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Appendix 2
Standard Pavement Licence Conditions

1. Permission to operate a Pavement Licence
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12.The operation of the licensed area must not hinder emergency vehicle access along the
roadway in an emergency.

13.Tables and chairs should be of an approved type and should be kept in a good state of
repair. Furniture should be placed so as not to obstruct driver sightlines, or road traffic
signs. Placement of tables and chairs must allow pedestrians to use the footway parallel
to the frontage of the premises. Care should be taken in the use of hanging baskets,
awnings, protruding umbrellas etc. Alternative items may not be used without first
seeking the written authority of the Council. Patio heaters must not be used without a
written Risk Assessment.

14.All electrical supplies and electrical appliances (including lighting) must be battery or
mains powered and meet all applicable standards for outdoor use. Generators are not
permitted.

15. All potential obstructions must be removed from the public highway when the premises
are closed to prevent a safety hazard to pedestrians, particularly during the hours of
darkness.

16.The licensee should ensure that the area operates in a safe and orderly manner, thereby
ensuring that any safety risk or nuisance to customers, other users of the public highway
or any adjacent land or premises, is minimised.

17.The operation of the area must not interfere with highway drainage arrangements.

18. During the hours of darkness, suitable and sufficient lighting must be provided to ensure
safe use of the area. Any proposals to provide additional lighting to the licensed areas
must be agreed with the Highway Authority.

19. All detritus (food and drink remnants, spillages, bottles, cans, wrappers etc) be regularly
removed from the footway surface to reduce hazards to pedestrians. The licence holder
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23.The Licensee of a premises licensed under the Licensing Act 2003 or any modification
or re-enactment thereof, must not allow the consumption of alcoholic liquor within the
Facility (the area subject to the Pavement Licence) outside the hours in force for the
premises itself.
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